PLANNING FOR LONG TERM CARE IN OREGON

By Wesley D. Fitzwater
Fitzwater Meyer, LLP
Attorneys at Law*

For more information about Long Term Care or other Estate Planning and Elder Law
topics (over 450 pages of legal information), vistiur website atwww.fitzwatermeyer.com

Few individuals or couples have enough incomeatpfpr the high monthly cost
of nursing home care ($3500-7500). If no plannghdone, the couple will often exhaust
their savings (resources) before applying for Madic

By utilizing the state and federal laws governahigibility for Medicaid, much
can be done toward preserving the estate and/eeptiag impoverishment of the spouse
remaining in the community.

A. LONG-TERM CARE OPTIONS AND COSTS

Long-term care needs can range from around tlok cieedical treatment to
simply requiring assistance with the daily actastiof life. In the past, a nursing facility
was the only option for care outside the home. ayp@®regon leads the nation in
providing alternatives to the traditional nursirante-type care.

1. Nursing Home Care. Nursing homes, licensed by the State, provide s¢ver
different levels of nursing care to residents. seheange from intensive nursing and
rehabilitative care for people with unstable melamenditions to routine care for people
with chronic medical problems. Current estimatests range fror$3500to $7500per
month, depending on the level of care needed.

2. Adult Foster Care. An adult foster home provides care to five or fevesidents.

The operator or resident manager lives in the hoRexsonal care, cooking and cleaning
are provided. Other types of care depend uponuhéfications and license of the
provider. Estimated costs range fr82600to $3500

3. Residential Care. Residential care facilities serve six or morgdents and have
staff on duty around the clock. Meals and housgikeeservices are provided, but the
amount of personal care and supervision varies.

! Fitzwater Meyer, LLP is one of Oregon’s largektef Law and Estate Planning firms, emphasizing
estate and tax planning, protective proceedindsdiitog guardianship and conservatorship, probadere
abuse and long term care planning. For more indtion about these legal topics and specific agiolfe

interest, visit the firm's website atww.fitzwatermeyer.com Wes Fitzwater can be contacted at
503-786-819br wiitzwater@fitzwatermeyer.com
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"Assisted Living" is a particular type of residential care, withatsn
administrative rules. The focus is on providingecdiirough a social model that
emphasizes independence.

Estimated costs for residential care range f#dm00to $5500.

4. In-home Services. A range of services can be provided at home, fraioat visit to
meet a particular need for assistance, to liveeip.hIin-home services, generally, are not
licensed by the state, although some providery ¢heir own license. Estimated costs
vary according to the hours of service and the tfggovider used.

B. WHO PAYS FOR LONG-TERM CARE EXPENSES?

1. Health Insurance and Medicare. Health insurance, including Medicare, is
primarily focused upon the payment of hospital phgsician care for illness or
accidents. Few health insurance carriers covey-term care expenses. If they do, it is
usually only forskilled care (the services of a doctor or nurse availablbours a day).
Even if the insurance covers long-term care, @fien limited to a certain number of days
(often only 100 days or less).

2. Long-term Care Insurance This is an insurance policy that helps to pathe
care of chronic conditions. This insurance may cthe cost of services for nursing,
diagnostic, preventive, therapeutic, and rehabigacare. Policies are offered on an
individual or a group basis. Policies sold in Onmregaust include coverage for
alternatives to nursing home care. Like all ineae many long-term care policies
contain limitations or exclusions. It is importdatseek advise from a specialist in long
term care insurance and to shop carefully.

3. Private Pay. Currently, just under half of the cost of long-tecare in Oregon is
paid from personal or family funds. The funds oftbspouses are considemadhilable
to pay for care. The assets of adult childremateavailable assets unless they have
signed as a guarantor for the nursing home expenses

4. Medicaid. The Medicaid program is the largest source of payrfe long-term

care in Oregon. Medicaid is a joint Federal arateSprogram. Medicaid covers the full
range of long-term care services, including skjlietermediate and custodial care, adult
foster home and in-home services.
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C. MEDICAID IN OREGON

The Medicaid program is the largest source of panrfee long-term care in Oregon.
Medicaid is a joint Federal and State program. iBd covers the full range of long-
term care services, including skilled, intermedete custodial care, adult foster home,
and in-home services.

Medicaid eligibility is based upon a "service" fwalth-related) need and upon a
financial need. To be eligible for Medicaid, thppacant must meet three (3) criteria for
eligibility: (a) a health need; (b) an income neaad (c) an asset or resource need.
Generally, individuals with severe health issudspse monthly incomes are at or below
$2,022 (since January, 2009) and whose asset&lawe B,000 for an individual and
$21,912 (since January, 2009) for a couple wilelgible. Couples with assets above
$21,912 may be required to split their assets pedd down before eligibility.

1. Service or Health Need of MedicaidMedicaid benefits are available only to those
persons who have severe health or disability naedsequire assistance. These are
referred to by Medicaid as “service needs.”

Medicaid evaluates applicants on a scale of 1-Ifetermine their service need. (This
has also been referred to as their "survivabilitged. In other words, the applicant’s
ability to "survive" without assistance.)

Level 1 is the highest level. A Level 1 patienéds full assistance with all of his or her
"activities of daily living" (ADLs). ADLs includemobility, eating, elimination,
cognition, dressing, and bathing.

Level 18 is the lowest level on the scale. Le&patients are independent and need
little or no assistance, although they do requiséractured environment. Level 17
patients need assistance with dressing and bathing.

Medicaid is currently allowing eligibility foLevel 1-13 applicants only Applicants in
service levels 14-18 may not receive assistanaend\ applications for levels 14-18 are
currently being accepted.

The Medicaid intake workers are trained to evaltlagdevel of assistance an applicant
requires in various activities of daily living. iBhconsists of the worker visiting the
applicant and asking a number of very personaltgpres It is critical that the applicant
answer honestly, even if it is embarrassing. Hiigy for benefits may depend on the
applicant’s answers.
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The service levels are briefly defined as set fortitems 1-18 below. For a full
description, see Oregon Administrative Rules at:
http://arcweb.sos.state.or.us/rules/OARS 400/0AR/41 015.html

(1)
(2)
(3)
(4)
(5)

(6)
(7)
(8)

(9)

Requires full assistance in mobility, eatinignenation, and cognition.
Requires full assistance in mobility, eatingd aognition.

Requires full assistance in mobility, or cogmit or eating.

Requires full assistance in elimination.

Requires substantial assistance with mobgisgistance with elimination, and
assistance with eating.

Requires substantial assistance with mobility assistance with eating.
Requires substantial assistance with mobility assistance with elimination.
Requires minimal assistance with mobility asdistance with eating and
elimination.

Requires assistance with eating and elimination

(10) Requires substantial assistance with mobility.
(11) Requires minimal assistance with mobility asdistance with elimination.
(12) Requires minimal assistance with mobility asdistance with eating.

(13) Requires assistance with elimination.

(14) Requires assistance with eating.

(15) Requires minimal assistance with mobility.

(16) Requires full assistance in bathing or dregsin

(17) Requires assistance in bathing or dressing.

(18) Independent in the above levels but requiresired living for supervision for
complex medical problems or a complex medicatigmnen.

Applicants who believe they are in the wrong sexVevel need to request hearings
immediately and request that they receive aid penthieir hearing.

Planning Note: It is crucial that clients maintain the most flakty possible in their
planning documents and also their financial investts. It is virtually impossible at this

time to plan for long-term care with certainty.dties appear that the most impaired and

vulnerable will still be able to access servicemwever, those individuals who need a
great deal of care and have not met the servia Vel be refused services. An
individual may return home, worsen, and reapplywlsich time the individual’s
declined health will qualify him or her for service

Income Need for Medicaid.

a. Eligibility Level: In 1991 (as a result of Ballot Measure 5 cutbgdRsegon
changed Medicaid eligibility rules to require tlaat applicant's monthly income
be less than 300% of the SSI income standard, rly1$2,022. Prior to July,
1991, Oregon's "Medically Needy" program coverersimg home residents
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whose incomes were over this limit but were notugiioto pay for their nursing
home expenses. Now, a Medicaid applicant whosehhyomcome is more than
$2,022 cannot qualify for Medicaid assistance émg-term care, no matter how
much the care costs are.

Income consists of such fixed items as Social Sgcpensions, certain VA
benefits, workers compensation, fixed annuitied, r@al property contracts.
Only the income of the institutionalized spousedassidered. The community
spouse's income will not be counted when determgimoome eligibility.

b. Income Cap Trust: A special trust, known in Oregon as an "Inconag Crust,”
is available to assist those individuals over threxdMaid Income Level to obtain
Medicaid eligibility. The Income Cap Trust wasated through a joint effort
between elder law attorneys and the State. Betsuwentact Fitzwater Meyer,
LLP, for help from an experienced elder law attgriigzou are over the Medicaid
income level.

3. Resources.An individual can have up to $2,000 in cash or otien-exempt
resources. An additional $1,500 can be set amide interest-accumulating savings
account dedicated as a "burial fund."

Jointly held liquid assets, such as joint bank aot® are considered available to the
Medicaid applicant. However, the State cannotd@ao-owner to sell a jointly held
parcel of real property.

A life estate interest in real property is an &alde asset. Value will be established by
considering the fair market value for the propenty life expectancy of the Medicaid
applicant.

The value of a resource is determined by its "gquatue.” Equity value is the fair
market value of the resource minus encumbrandesir tharket value" is defined as "the
amount a resource can be expected to sell for@pgkn market." The State uses the
county tax appraised value for real property arddine book for automobiles. These
values can be successfully disputed by presentinigece of actual fair market value
(i.e. real estate appraisal).

4. Exempt Resources. Certain resources are exempt and not counted in
determining eligibility for Medicaid benefits. Téeinclude the person's home (see
below), one motor vehicle, household items, perseffiects, medical equipment,
"hardgoods" for burial (including burial space, letsliner, headstone), and a funeral or
burial fund up to $1,500.

As of January, 2006, Medicaid will no longer comsid home with an "equity value" in
excess of $500,000 to be an exempt asset. If god to apply for Medicaid and your
home has equity at or near $500,000, contact Fieasv\eyer, LLP, for assistance with
this rule.
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5. Penalty for Transfer of Resources.The Medicaid recipient may desire to give away
or transfer property or other assets to a (nonspoiamily member, friend, or charity as
part of his or her estate planning goals. Unfataly, a very complex set of rules
governs a future Medicaid applicant’s ability tartsfer property. Simply put, a transfer
of resources may make the Medicaid recipient ophiser spousmeligible for

Medicaid benefits for a period of time.

a. Period of Ineligibility: The disposal of a resource for less than fair ntar&kie,
by the applicant or applicant’s spouse, will reguld period of time in which
both applicant and applicant’s spouse are ineligibteMedicaid benefits. This
period equals the time during which the uncompeubsealue of the transferred
asset could have been used to pay for care avdrage private pay rate in the
State of Oregon, currently $6,494 per month.

FOR EXAMPLE: A transfer of assets worth $64,940 would result® months
of ineligibility. In other words, that $64,940 ddihave been used to pay for care
in a nursing facility for 10 months.

The State is allowed to ask a Medicaid appliclouaany transfer of assets made
during a60-month period before applying for Medicaid (called the "look kac
period").

Beginning July, 2006, Medicaid rules regardingnéfars have added a
requirement that the period of ineligibility fotransferred asset céegin (a) on
the date the asset was transferred or (b) on tieetlda person applies for
Medicaid and is otherwise eligiblhichever date occurs later.Using the
example above with a 10-month period of ineligtljlthe Medicaid applicant
may be ineligible as long as 10 months from the tla¢ person actually applied
for Medicaid. This is a substantial change from old Medicaid law.Be sure to
contact an attorney at Fitzwater Meyer, LLP, befoaking transfers that could
adversely affect your eligibility or a family memtseeligibility for Medicaid.

b. Exempt Transfers: Certain transfers are exempt from the above aneswill
not result in a period of Medicaid ineligibilityT hese include transfers to a
spouse, transfers to a blind or disabled child,teanasfer of the primary residence
to a care giving son or daughter, or a sibling vathequity interest (certain
conditions must exist).

6. Protecting the Spouse who Remains at Home.

a. Spousal Impoverishment Rules.The Medicare Catastrophic Coverage Act of
1988 ("MCCA") significantly changed previous Medit#aws, providing greater
protection to the income and resources availabléh®maintenance of the
spouse who remains at home ("community spouseidr # MCCA, a spouse's
eligibility for Medicaid often resulted in thenpoverishment of the community
spouse.
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b. Treatment of Resources.The non-exempt assets ("available resourcediptif
spouses are pooled together, regardless of handitield. The equity value of
pooled resources are "deemed" available to théttiehalized spouse subject to
the spousal impoverishment rules discussed below.

The community spouse is allowed to keep the exasgtts and some of the non-
exempt assets. The amount of non-exempt asseth Wte community spouse is
permitted to keep is subject to a limit referredsothe "community spouse
resource allowance" or "CSRA."

The community spouse may retain one-half of thept@s combined assets. The
value of the assets is determined at the begirmfitige "Continuous Period of
Care." The amount allowed to the community spasisebject to a minimum of
$21,912 and a maximum of $109,560 (since Janu869)2

Once the community spouse's resource allowancbdwscalculated, the excess
resources must lepent downbefore the institutionalized spouse can be ekgibl
for Medicaid benefits.

IMPORTANT NOTE: Much is currently being done by elder law attgmt
allow the community spouse to keep more than offeshthe couple's assets.
The process known as a "Revision of the CommumpiyuSe Resource
Allowance" should be evaluated in every case, lectioe spouse begins spending
down the assets.

Once the institutionalized spouse has been datedeligible for Medicaid
benefits, there is no need for future assessmeahteafommunity spouse'’s
resources. The community spouse may accumulatgaadd resources without
affecting eligibility.

c. Treatment of Income. The institutionalized spouse's monthly income (o
small deductions) determines the maximum that fehercan be required to
contribute to the cost of care. Therefore, the momity spouse's monthly
income, regardless of the amount, will not increéagseamount the couple will
pay to the nursing home.

Conversely, if the community spouse's monthly meds low enough, it will
reduce the amount the couple pays to the nursingehdn other words, the
community spouse has no duty to contribute hissommonthly income, but has a
statutorily defined right of support.

The Medicare Catastrophic Act of 1988 allows tbexmunity spouse to receive a
significantly larger share of the institutionalizgglouse’s income than previously
allowed. The community spouse is entitled to aoam sufficient to raise his or
her monthly income to $1,750. (since April 2008).determining the allowance,
all of the community spouse's monthly income, fraihsources, will be
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considered. If all available income is less tHandllowance, the institutionalized
spouse's income will be used to make up the differe (In addition, the
community spouse is entitled to an additional aloee for his or her shelter
expenses.)

IMPORTANT NOTE: Elder law attorneys are currently using courteosdo
increase the income allowance of the community spoabove Medicaid levels.
Again, any spouse in this situation should conftetvater Meyer, LLP, to have
an experienced elder law attorney review his olim&me and assets.

7. Estate Recovery — Recovery by State of Oregoithe State of Oregon may have a
claim against the (expanded) estate of a deceaseitddd recipient. The claim cannot

be collected until the death of the surviving sgoughe claim is limited to those assets
transferred to the surviving spouse upon the defiihe Medicaid recipient.

a. Law Governing Estate Recovery.OBRA '93 requires each State to establish
estate recovery programs. 42 USC 1396p. Fedesadléfines "estate” to include
all real and personal property and other asseksdad within the individual's
estate as determined under State probate lavsoledows the States to expand
the definition of estate recovery to non-probatets (The State of Oregon has
had an aggressive estate recovery program in fdaceany years.) The estate
recovery is for nursing facility services, home aodhmunity-based services, and
related hospital and prescription drug servicesiged to individuals age 55 or
older. If there is a surviving spouse, the estiam is not collected at the death
of the first spouse. If there is a minor or digabthild, the estate claim is not
collected. There is a possibility that the Stasdgity to recover may soon
expand to include the costs of institutionalizegeaaceived prior to the recipient
reaching age 55.

b. Hardship Provisions. OBRA '93 requires the States to incorporate Hapds
provisions in their estate recovery programs. 3maittal #63 issued by the
Health Care Financing Administration (HCFpw the Center for Medicare &
Medicaid Services] in September, 1994, providesdpecial consideration of
cases in which the estate subject to recovery)ith€lsole income producing
asset of survivors (where such income is limitedgh as a family farm or other
family business; (2) a homestead of modest vaR)epther compelling
circumstances.”

c. Expanded Estate Recovery Rulesln 1995, Oregon expanded the laws
governing estate recovery. The new law expanddeestcovery to allow
recovery against any real or personal propertyaher assets in which the
individual had any legal title or interest at tivae of death (to the extent of such
interest), including but not limited to propertysgang by joint tenancy,
survivorship, Revocable Living Trust, or other agament. The State of Oregon
takes the position that the claim survives andlmamade against the estate of the
surviving spouse if it can be traced back to thateof the recipient at the time of
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the recipient's death. Therefore, if a recipieisthes to avoid a State claim,
he/she should consider transferring assets, sutttfedsome, to the name of the
surviving spouse.

8. Planning Strategies.Careful planning can go a long way toward preseytire
couple's resources and preventing the impoverishofeghe community spouse.

a. Spend Down. Often referred to as "split and spend down," ghésning
approach combines the Community Spouse Resouroevétice (discussed
above) with spend down strategies to both preventmhpoverishment of the
community spouse and expedite Medicaid eligibfittythe institutionalized
spouse.

The Resource Assessment is the beginning of Hrepig process. This
"snapshot” of the couple's combined resourcesméetes the amount the
community spouse may have while the institutioralizpouse qualifies for
benefits. Generally, the community spouse is bstith the highest possible
allowance.

b. Exempt Resources.Spend down often begins by purchasingraximizing
exempt resources. Some examples are:

() Purchasing a residence;

(i) Repairing the existing residence,;

(iif) Purchasing car (with long-term warranty);

(iv) Purchasing personal property (appliances, clothioge
entertainment);

(v) Purchasing medical equipment;

(vi) Purchasing burial goods and merchandise; and

(vii) Travel expenses.

c. Converting Resources Into Income.Monthly income in the sole name of the
community spouse is not considered available ton$tgutionalized spouse.
Therefore, the community spouse may convert a xempt resource into an
income source (i.e. real estate contract or loahemr she may use non-exempt
assets to purchase an irrevocable income souecsifigle premium, immediate
annuity).

Beginning July, 2006, all annuities must be irreatde, non-assignable, and must
contain a provision making the State of Oregorfitiseremainder beneficiary of
the annuity up to the full amount of medical assise provided. Therefore, it is
highly recommended that you or your family membmrtact an attorney from
Fitzwater Meyer, LLP, before purchasing an annaityg applying for Medicaid.

d. Transfers by Gift. The gifting of assets should be considered a dtiarform of
planning. While it may preserve assets, it alsolzaa significant risk.
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Gifts can be made to a community spouse with mmg®f ineligibility for
Medicaid. Gifts to individuals other than a spousktrigger the period of
ineligibility discussed above. Again, there isGaronth look back period.

IMPORTANT NOTE: Remember, gifts are irrevocable. If your clientelying
upon the recipient to return the funds (or portimereof) if needed, consider what
would happen if the recipient were to die, divormebecome indebted.

e. Transfers to Trust. In the past, transferring assets to a specialiaed bf trust
could protect some of the assets. However, Coagfesnged the rules governing
trusts when it passed OBRA 1993, effective Augii893. These new rules have
substantially restricted the use of trusts for lbegn care planning purposes.

IMPORTANT NOTE: Special Needs Trusts. The trust rules changed by
OBRA '93 are trusts funded with assetened or previously ownedoy the
Medicaid applicant or spouse. The rules govertingfs that are funded by
assets owned by third parties, with no legal déityupport (i.e. parents of adult
children, children, grandparents) were not changétkerefore, the commonly
used "Special Needs Trust" established by a péoethe benefit of an adult
disabled child is still an available and effectastate planning tool.

f. Staying Off Medicaid. Finally, the best plan may be to not apply fordi¢aid
benefits. Some disadvantages to receiving Medigaigfits include (a)
discrimination against Medicaid patients; (b) sdawlities do not accept
Medicaid; and (c) the impacts of estate recovegnupe death of the surviving
spouse. Long-term care insurance may be the mstonprevent the need for
Medicaid in the future.

For more information about Long Term Care or other Estate Planning and Elder Law
topics (over 450 pages of legal information), visiur website atwww.fitzwatermeyer.com
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DISCLAIMER: The information contained in this handout is based on Oregon law and is subject to
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